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CIVIL. DEATH IN VIRGINIA : SUITS AGAINST FELONS. 



By W. Allen Perkins, Charlottesville, Va. 



A most interesting question has been presented within the last 
few weeks to the Charlottesville bar. It involves directly the doc- 
trine of civil death in Virginia; the propriety of a suit against a 
felon ; the effect of sec. 3898 of the Code upon the capacity of such 
felon to testify in such a suit, and as to whether the application of 
said section would constitute ground for abatement of the action or 
merely for the continuance thereof. 

It might be well to state that the questions mentioned all arose 
out of a number of motions which were made in the Corporation 
Court of the City of Charlottesville against J. Samuel McCue, who, 
at the time the motions were ready for hearing, had been convicted 
of murder in the first degree and sentenced to death. Said motions 
were all brought under sec. 3211 Va. Code 1904, and at the time of 
service of process said McCue had not been convicted. 

It is not the intention of the writer of this article to allude to 
the argument of counsel on either side, or to criticise in the slightest 
degree the ruling of the court, the purpose being merely to call the 
attention of the members of the profession throughout the state to 
what seems to be a case of almost first impression, and, as such, one 
presenting questions of considerable interest 

Let us look first therefore into the question of civil death, and 
determine whether such a state may be properly said to exist with 
us at all. 

I. Civil Death. 

As there are no statutes upon this subject in Virginia we must 
of necessity look to the common law for our answer. There we find 
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that the incidents of complete civil death were forfeiture, corrup- 
tion of blood, and an extinction of civil rights. These consequences 
were brought about by any one of the following causes, namely: 
Abjuration of the realm, banishment, or entering into religion 
(that is, becoming a monk). 1 

In the case cited Chancellor Kent says, in delivering the opinion 
per curiam : "The strict civil death seems to have been confined to 
the cases of persons professed, or abjured, or banished the realm, 
and T do not find that it was ever carried further by the common 
law." 

Tbere was, however, one other condition under which civil death 
arose, namely, attainder of felony. But here, unlike the other cases, 
there were certain restrictions and limitations which led to this 
state of civil death being denominated civiliter mortuus sub modo. 
In the case referred to above (Platner v. Sherwood), the great 
chancellor, in continuing his opinion, says : "A person attainted of 
felony . . . may have been regarded as dead in law, sub modo, 
but he certainly was not 'deemed and taken to be civilly dead, to all 
intents and purposes in the law.' . . ." 

In the citation below 2 it is said : 

"Such a convicted felon is disqualified from being a witness, and 
is not entitled to bring an action; but an action may be brought 
against him, and while he can enforce no contract, he may make 
valid contracts 'with those whose consciences bind them to fulfill 
their engagements.' His property rights are moreover not affected 
by his civil death, although they may be lost to himself and his 
representatives in consequence of the doctrines of escheat and for- 
feiture. He is himself under the protection of the law, and to kill 
him without warrant of law is murder." 2 

Hence, since with us there is no such thing as banishment, abjur- 
ation of the realm, or monkish profession, it is plain that the fourth 
case — conviction of felony — is the only one which could be said to 
effect civil death in Virginia. And since at common law such con- 
viction operated merely to restrict the civil rights of the felon, and 
in no way deprived him of them altogether, it is safe to say that in 
Virginia there is no such thing as complete civil death. 

i See Platner v. Sherwood, 6 Johns Ch. 129. 

«8 Am. & Eng. Ency. of Law (2nd Ed.) p. 65. See Avery v. Everett, 1 10 N. Y. 317- 
also reported In 6 Am. St. Rep. 868, and valuable monographic note on civil death 
attached thereto. 
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II. Suit Against Felon. 

This brings us to the second point here to be considered, which, 
briefly stated, is as follows : Can a suit be brought against a felon 
in Virginia where there is no provision by statute for the appoint- 
ment of a committee to defend the suit such as is made by sees. 4115 
and 4116 Va. Code 1904, where the suit is directly against the com- 
mittee ? 

Here, as in the first case, we must revert to the common law, for 
our legislature, in passing the sections referred to above (4115 and 
4116), provided for a committee to manage the estate of a felon in 
the single case of conviction to the penitentiary for more than one 
year, thus leaving the case of sentence of death, or imprisonment in 
the penitenitary for the minimum term of one year, to be governed 
by the law as it stood at the time of the passage of said acts. Since 
no statute has ever been passed to provide for these latter cases, the 
law applicable thereto would be the common law, as there is nothing 
in its provisions in connection with these cases antagonistic to our 
bill of rights, Constitution, or statutes. 

At common law a felon, while incapable of bringing suit himself, 
is nevertheless liable to be sued, and this has been emphatically 
declared to be the law in Virginia by our court of appeals in the 
case cited below. 3 

And, although a conviction of treason, felony, or any crimen falsi 
renders him incapable of testifying in a cause where he is not a 
party, yet where he is a party, in order that he may not be wholly 
remediless, he may make any affidavit necessary to his exculpation 
or defence. But it is said that such affidavit, shall not be read to 
support a criminal charge. 4 

At common law the fact of the defendant having been convicted 
of felony would make no difference whatever so far as his capacity 
to testify in the suit against himself was concerned: for being a 
party in interest he is already disqualified as a witness in his own 
behalf. Hence the conviction at common law operated to affect his 
testimony for or against third parties only. 

Our statute declaring that no person shall be incompetent to tes- 

8 Guarantee Company v. National Bank, 95 Va. 480. See also Platner v. Sherwood, 
6 Johns Ch. 130; Avery v. Everett, and note cited supra. 

* Oreenleaf on Evidence (16th Ed.), sec. 374, 4th Minor's Ins. (3rd Ed.), p. 857, 9 Cyc. 
874, 2 Cyc. Note7, p. 5, lOAm. & Eng. Ency. ofLawflst Ed.), p.810. 
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tify because of interest; or because of his being a party to any ac- 
tion (sec-3345) 5 was passed in February, 1866. 

This statute does away with the common law disability arising 
out of interest in the suit, but it expressly says that no witness shall 
be incompetent to testify because of interest where he is otherwise 
capable of testifying. Hence even with us the status of the felon 
as a witness is unchanged, for he is otherwise incapable of testi- 
fying. 

And, as at common law a felon was not even capable of making 
an affidavit in a case where he was not a party, our statute (sec. 
3898) is plainly declaratory of the common law, although it is true 
that it extends the doctrine somewhat. 6 

It being unquestionably true, therefore, that a suit against a con- 
victed felon may be brought, and the felon required to make 
affidavit in his defence, what would be the situation, (1) were he to 
decline to make such affidavit in his defence, and, (2) where he 
makes affidavit and denies the existence of the debt, either in part 
or in whole ? 

We are supposing that the suit was brought, or, more properly 
speaking, the motion was made, under sec. 3211 of the Code. 

In the first instance, the failure on the part of the defendant to 
make the counter affidavit referred to by said section, would neces- 
sitate judgment being entered against him, since there is no alterna- 
tive provided for by statute. And in the second place, where such 
affidavit is made, and only part of the debt is denied, judgment 
would likewise go as to the amount admitted to be due, but as to 
the residue, the case must be tried just as where the whole amount 
claimed is denied to be due. 

Thus we are confronted by a problem, in the solution of which 
we need expect no aid from our statutes. In the first place, the 
defendant is civilly dead, to the very limited extent that civil death 

« See Acts of 1866-7, p. 615. 

6 See.3898of the Code reads as follows: "Except where It Is otherwise expressly 
provided, a person convicted of felony shall not be a witness, unless he has been par- 
doned or punished therefor, and a person convicted of perjury shall not be a witness, 
although punished or pardoned." (The exception in the first part of the section re- 
fers to the provisions of sectloi 4187 with respect to convicts testifying foror against 
each other). 

Virginia is one of the few states of the Union which have not done away with this 
common law disability by statute. With the exception of Arkansas, Colorado, 
Florida, Indian Territory, Kentucky. New Mexico, North Dakota, Texas, and West 
Virginia, in which latter state the provision is an extremely narrow one, Virginia 
stands alone in declaring a felon absolutely incapable of testifying. In every other 
state of the Union he may testify, bat In most of them the fact of his conviction may 
be used to discredit his testimony. 
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can be said to exist in Virginia, as shown above, and as we have 
seen, he is therefore incapable of bringing suit. He is, however, 
entirely capable of being sued and of making affidavit in his own 
defence. Now that the issue is made up, and we find that the de- 
fendant is precluded from testifying, and in fact may never be 
competent, shall we say that the suit against him must abate de 
facto, or should it merely be continued until such disability be re- 
moved by -reversal in the appellate court, or by pardon? Of course 
if the defendant were executed while such suit was pending it would 
of necessity abate. But would it be proper to say that it should 
abate while the defendant was still alive, and while there was a 
chance of his disability being removed? 

That there is such a thing as a plea in abatement to the disability 
of the plaintiff, that he is attainted of treason or felony, is an alien 
enemy, an infant, or a monk, is certainly true; 7 otherwise, the rule 
as stated above, that such a person is incapable of suing would be no 
more than a mere fallacy. But would it not be equally deceptive to 
allow a suit to be brought, and then to say that since it is extremely 
uncertain when the defendant thereto may be in position to avail 
himself of whatever defence he may have, therefore such suit must 
abate ? 

Therefore we find it laid down that while there are many pleas to 
the disability of the plaintiff, the only plea to the disability of the 
defendant is that of coverture. 8 

In the case of Neale v. Vtz 9 we find the following statement 
by Judge Staples, speaking for the court: "The suit being 
brought and the process served before the conviction, the court 
fairly acquired jurisdiction of the cause and the parties, and 
that jurisdiction continues notwithstanding the subsequent disabil- 
ity of the defendant. Under such circumstances the utmost that 
could have been exacted of the plaintiff was a suspension of all 
proceedings until the disability was removed. 10 . . ." 

Suspension is therefore undoubtedly proper, for if abatement 
took place and then the defendant upon appeal were acquitted, a 
new suit would have to be brought : while on the other hand if suit 

' Blackstone's Commentaries, Vol. 3, p. 301; Saunders on FleadiDg and Evidence 
(1st Ed.), p. 2. 

8 Va Rep. Annotated, 27 Gratt. p. 466, note on Abatement. 

»75Va.485. 

10 ( Quaere : What would be the difference if process were served after conviction ?) 
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is merely suspended, proceedings to final judgment may be had 
immediately upon removal of the disability. 

That sec. 4115 should be amended so as to include criminals 
sentenced to the penitentiary for one year, or under sentence of 
death, seems clear, for under our present law great delay and loss 
may be inflicted upon creditors, and we are perilously near having 
a case of right without remedy. 

RECAPITULATION. 

I. In Virginia there is no such thing as complete civil death. 

II. Suit may be brought against a felon under sentence of death 
or imprisonment in the penitentiary for one year. 11 

III. When suit is brought against the felon himself in either one 
of the above cases, he may show by affidavit that he has a defence 
thereto, in default of which affidavit judgment should be entered 
against him. But where such affidavit is made and issue joined, 
sec. 3898 denies him the right to testify. 

IV. Hence, since defendant's disability cannot be availed of as 
matter of abatement, yet at the same time such suit cannot be tried 
because he is incapable of defending it, and the most that can be 
exacted of the plaintiff is a suspension until the disabilities of the 
defendant are removed. 

V. Sec. 4115 should be amended so as to provide for the appoint- 
ment of a committee for criminals under sentence of death, and 
those who are sentenced to terms of one year in the penitentiary. 

The scarcity of decisions upon any of the points noted herein 
make the writing of anything like a comprehensive article a most 
difficult undertaking. With the desire, therefore, that this brief 
outline may prove of some assistance to those who have occasion 
to investigate the status of convicted felons, as regards their 
capacity to defend suits, the foregoing is submitted. 

As a matter of interest, it may be added that the learned judge 
of the corporation court, in passing upon the motions mentioned in 
the first part of this article, held that the same should be suspended, 
although no affidavit, such as is required by sec. 3898, had been filed 
by the defendant. 

"Sections 4115 and 4116 of the Code provide for a committee who may sue, and 
against whom suits may be brought, only In case of sentence to the penitentiary for 
more than one year. 



